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Aetna announces plan directed at eliminating coverage for anesthesiologists in GI cancer screening  procedures 

Aetna, following WellPoint and Humana, has announced plans to eliminate the reimbursement of anesthesiologists during GI procedures by declaring the drug propofol (Diprivan), medically unnecessary for most such procedures as of April 1, 2008. Arguably, this policy has less to do with medical necessity than it does with eliminating the cost of a service that many feel have made these procedures, one of the most effective cancer screening modalities available, so successful in preventive care. 
Some feel this new policy will have the collateral effect of discouraging use of, and access to, GI services due to the  increased risk which accompanies use of conscious sedation alternatives in the office setting, as well as increased costs, as patients who cannot afford paying for anesthesia directly are diverted to hospital based facilities.

CMS Correction Actions, Audits  and Reviews

Many letters asserting possible or actual overpayments and either requesting charts for review or repayment are being reported. Of particular note in this regard are the findings of the Eastern Benefit Integrity Support Center (E-BISC). 

These audits, especially at the initial progressive correction action stage, often appear to be relatively innocuous and/or often seek small amounts in terms of repayments, but are not to be taken lightly. Many are based on computer comparisons to peers which require careful analysis and may in fact be explainable, or on seemingly illogical or baseless application of coding policies and rules. These record requests and any subsequent requests or determinations must be fully addressed at each stage. 

Uncontested findings can establish a precedent for  future audits and waive regulatory provisions barring recovery where the practitioner is unaware of the billing errors or policies, even if the assertions are accurate. 

Purchased Diagnostic Tests – New anti-mark-up rules

Under revised Medicare rules, providers who purchase the technical or professional component (interpretation) of tests will be subject to non-markup prohibitions unless the service is performed on the premises of the billing provider. The new rules are effective 1/1/2008, but the effective date with respect to providers purchasing the “professional component” has been delayed until 1/1/2009.

The mark up restriction means that the provider may not bill Medicare for more than the net cost to the provider of the technical or professional component when not performed in the billing provider’s office (defined as a site at which the billing provider provides the full range of services generally offered in the billing provider’s practice). While applicable to periodic and per procedure fixed fees, a specific methodology for determining the provider’s cost where a fixed periodic fee is involved has yet to be defined. In terms of the professional component, however,  the cost may not include any charge for the use of equipment, space or staff of the billing provider. 

Non-participating vs. participating status – Questionable practices

A matter recently reported by NYS State Comptroller Thomas P. DiNapoli described a situation where several ambulatory care facilities providing services under a State civil service plan were billing as non-participating (non-par) even though the physicians providing the services in the facilities were par physicians. The report characterized the practice as insidious since patients were outright relieved of any out of pocket expenses by waiving co-pays and deductibles and accordingly would be unlikely to complain about the higher fees. It is reported that the State paid 77% more for some services than under the par physician rates, at an estimated cost to taxpayers of $8 million. The matter was referred for investigation for possible insurance fraud. 

Trial Run Using NPI Numbers to avoid cash flow interruptions

Starting 3/1/08, providers billing Medicare electronically will be required to use their NPI identifier numbers in addition to their old id numbers and, as of 5/23/08, only their NPI provider numbers. CMS is recommending that providers successfully using both NPI and old id numbers now, submit some claims using only their NPI numbers in advance of the above dates to afford time to address potential processing problems in advance. 

A trial run will avoid fiascos, such as cash flow cuts recently experienced by providers with one man PC’s, where they did not realize they needed to apply for a new group PC id number, resulting in a computer mismatch between the PC’s new NPI number and the old individual id number of the single shareholder. 

Court limits depositions on fraudulent corporate structure in no-fault matter

Frequently, a personal deposition requirement is used to discourage providers from pursing claims for payment. In a recent action by a medical provider to compel payment of a no-fault claim, State Farm sought to depose the plaintiff PC’s physician shareholder regarding a possible fraudulent corporate structure, a theretofore unmentioned concern. The provider claimed that under the Ct. of Appeals in State Farm Mut. Auto Ins. Co. v. Mallela, 4 NY3d 313 at 322 (2005)., State Farm must first make a showing of “good cause” “tantamount to fraud” in order to obtain discovery on the issue, a position adopted in several other court decisions. The court determined, in this case, that the good cause test of Mallela applied only to the regulatory no-fault claims verification procedure. 

However, it stated that the issue of discovery was “one where court intervention is necessary to avoid the unreasonable annoyance and expense to a medical professional  by  requiring  his  appearance   at  deposition when the information sought may be able to be obtained through another discovery device” and directed State Farm to proceed by interrogatories.
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Physician’s failure to warn third party of patient’s hepatitis actionable
Overturning a lower court ruling based on the traditional principle that a physician only has a duty to his/her own patient, the 4th Dept. recently held that a third party, the subject patient’s daughter, could maintain a malpractice action where the defendant physician failed to warn her of the patient’s Hepatitis B infection, if the physician knew that she was the patient’s principle home care giver.  Herrgesell v Genesee Hosp. 2007 NY Slip Op 09301 (11/23/07).
Non-Solicitation provisions easier to enforce than geographic restrictive covenants

Covenants which are designed solely to prevent competition are generally unenforceable if they do not seek to protect a “legitimate interest”, which is difficult to prove, where a geographic area is the criteria for enforcement. An overly broad area can weaken the clause materially. Court decisions indicate that an alternate or supplemental restrictive covenant, which precludes solicitation of an employer’s referral sources, customers or staff, may well be more enforceable and effective. The reasoning is that a legitimate interest is much easier to establish where diversion of referral sources and patients is shown. 
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